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BOARD  OF  INQUIRY  DECISION 


UNDER  THE 


ONTARIO  HUMAN  RIGHTS  CODE 


Phillip  R.  Warner  (Complainant) 
v . 

The  Connell  and  Ponsford  District  School  Area  Board 
(Respondent) 
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April  15,  1985 


Date  of  Decision 


February  22,  1990 


Board  of  Inquiry 


Graeme  H.  McKechnie 


Appearances : 


For  the  Ontario  Human  Rights  Commission  and  the 
Complainant 

Luba  Xowal 


For  the  Respondent 

Allan  G.  McKitrick 


Phillip  Warner  is  the  Complainant  in  an  action  against  The  Connell  and  Ponsford 
District  School  Area  Board  in  Pickle  Lake,  Ontario.  Mr.  Warner  was  one  of  three 
persons  who  were  interviewed  by  the  School  Board  in  Pickle  Lake  in  the  fall  of 
1984.  Mr.  Warner  was  not  a  successful  applicant  in  this  process  and  it  is  his 
complaint  that  he  was  denied  the  advertised  position  because  of  physical  handicap. 
Mr.  Warner  is  a  paraplegic  and  is  confined  to  a  wheelchair. 

The  Evidence 

On  or  about  September  30,  1984  an  advertisement  was  placed  in  the  Academic 
Opportunities  section  of  the  Toronto  Globe  and  Mail  and  it  advertised  for  a  teacher 
as  follows: 

"Duties    to     include  ESL  and  supervision  of  grades  9  and  10  correspondence. 
Aptitude  or  experience  in  shops  preferred." 

Mrs.  Irene  3roadfcot,  Secretary  Treasurer  of  the  School  Board  testified  that  there 
were  thirty  applicants  in  response  to  this  advertisement.  When  the  3oard  received 
the  applications,  the  principal  of  the  school,  Mr.  Blythe,  reviewed  all 
applications  first  and  created  a  short  list.  The  elected  School  Board  Trustees 
then  reviewed  the  applications  and  reduced  the  principal's  list  to  a  smaller  number 
and  decided  on  four  individuals  for  interviews.  The  four  where:  Mrs.  Decicco,  Mr. 
Kirby,  Mr.  Mushka  and  Mr.  Warner,  the  Complainant.  Mrs.  Decicco  had  taught  in  the 
school  before  and  was  therefore  known  to  the  principal  and  to  the  School  Board. 
The  other  three  were  invited  to  visit  Pickle  Lake  to  be  interviewed  for  the 
position . 

Mr.  Warner  testified  that  Mrs.  Broadfoot  telephoned  him  on  a  Saturday  to  inform  him 
that  he  was  one  of  three  applicants  who  were  being  invited  to  Pickle  Lake  for  an 
interview.  There  is  some  difference  between  Mr.  Warner's  version  of  the  telephone 
call  and  Mrs.  Broadfoot' s.  Mr.  Warner  indicated  that  Mrs.  Broadfoot  explained  the 
teaching  position  as  being  Elementary  E.S.L.  to  Grade  8  and  a  secondary 
responsibility  in  monitoring  and  dealing  with  correspondence  courses  in  Geography 
and  History.  Further  he  indicated  that  she  told  him  that  they  were  looking  for 
someone  to  teach  Industrial  Arts .  Mrs.  Broadfoot  was  not  asked  about  this  part  of 
the    telephone    conversation,     but  was  asked  whether  she  had  made  a  statement  to  Mr. 


Warner  that  the  Board  was  impressed  with  his  qualifications  and  her  response  was 
that  she  had  not  said  that.  She  also  testified  that  the  Board  was  looking  at 
Industrial  Arts  as  a  future  offering  rather  than  an  offering  in  the  1984-85  school 
year. 

Mr.  Warner  testified  that  he  and  Mrs.  Broadfoot  discussed  the  travel  arrangements 
and  he  was  informed  that  the  Board  would  fly  him  to  Pickle  Lake  and  would  pay  for 
his  flight  and  accommodations  during  his  stay.  Mr.  Warner  then  pointed  out  to  Mrs. 
Broadfoot  that  he  was  confined  to  a  wheelchair,  a  fact  which  Mrs.  Broadfoot 
admitted  she  had  not  known.  Mr.  Warner's  resume  contains  the  information  that  he 
has  taken  part  in  the  Games  for  the  Disabled  and  Mrs.  Broadfoot  stated  that  she 
knew  this,  as  did  the  Trustees  of  the  Board  of  Education.  Mr.  Blythe,  the 
Principal  of  the  school,  testified  that  he  was  aware  that  Mr.  Warner  was  disabled 
although  he  did  not  know  he  was  in  a  wheelchair  prior  to  meeting  him.  In  any 
event,  the  issue  of  the  travel  arrangements  is  a  matter  of  difference  between  Mrs. 
Broadfoot  and  Mr.  Warner.  Both  are  in  agreement  that  questions  were  raised 
regarding  the  wheelchair  accessibility  of  the  aircraft.  (pp.  35  and  292, 
Transcript).  The  issue  was  the  accessibility  for  wheelchairs  on  the  aircraft  from 
Thunder  Bay  to  Pickle  Lake.  Mrs.  Broadfoot  testified  that  she  told  Mr.  Warner  she 
did  not  know  about  wheelchair  arrangements  and  did  not  know  the  size  of  aircraft. 
Mr.  Warner  testified  that  he  indicated  if  Mrs.  Broadfoot  could  find  out  the  type  of 
aircraft,  he  would  be  able  to  find  out  if  it  was  wheelchair  accessible.  Mrs. 
Warner  did  discover  that  the  type  of  aircraft  was  an  Otter  and  that  it  would  have 
sufficient  capacity  for  a  wheelchair  and  the  arrangements  were  finalized. 

The  one  major  point  of  difference  in  these  travel  arrangement  discussions  concerns 
the  conversation  regarding  whether  Mr.  Warner  should  reconsider  travelling  to 
Pickle  Lake.  In  Mr.  Warner's  examination  in  chief,  he  stated  that  Mrs.  Broadfoot 
spoke  to  him  about  the  possibility  of  not  travelling  to  Pickle  Lake  and  indicated 
her  concern  that  the  roads  were  not  paved  and  the  terrain  was  quite  difficult  and 
that  the  winters  were  difficult.  (p.  35,  Transcript).  Mrs.  Broadfoot,  in  her 
examination  in  chief,  testified  that  she  was  uncertain  who  mentioned  the 
possibility  of  driving  to  Pickle  Lake  but  stated  that  there  was  a  conversation  in 
which    Mr.    Warner    told  her  that  he  drove  his  own  van  and  that  he  mentioned  driving 


up.  She  stated  that  she  had  made  the  drive  from  Southern  Ontario,  (Mr.  Warner  was 
living  in  the  Niagara  Peninsula),  and  that  it  would  take  a  very  long  time  and 
considerable  effort  to  drive  to  Pickle  Lake  for  an  interview  to  which  other  people 
were  coming  and  that  none  of  the  applicants  would  know  if  they  were  successful 
until  after  the  interview.  (p.  298,  Transcript).  Also  Mrs.  Broadfoot  testified 
that  she  painted  a  somewhat  bleak  picture  of  Pickle  Lake  for  all  applicants  so  that 
they  would  not  be  disappointed  upon  arrival.  Mr.  Blythe  testified  that  when  he  was 
being  considered  for  the  position  of  principal:  "...she  painted  a  very,  very 
negative  picture  of  Pickle  Lake  to  me."  (p.  637,  Transcript). 

Mr.  Warner  and  the  other  two  candidates  flew  to  Pickle  Lake  and  were  given 
accommodation  in  separate  units  so  that  the  applicants  would  not  be  thrown  together 
while  in  competition  for  the  one  job.  Mr.  Warner  testified  that  when  he  arrived  at 
the  airport,  the  other  two  applicants  were  with  him  and  Mrs.  Broadfoot  arrived  in  a 
4-door  truck  to  take  the  three  persons  to  their  accommodations.  Some  questions 
were  asked  of  Mr.  Warner  as  to  whether  getting  into  a  truck  was  more  difficult  than 
getting  into  a  car  and  he  replied  that  it  was;  however,  Mrs.  Broadfoot  testified 
that  the  vehicle  she  normally  drives  would  not  have  accommodated  the  three 
individuals  with  their  luggage  and  Mr.  Warner's  wheelchair  and  therefore  she 
borrowed  what  in  her  mind  was  a  more  suitable  vehicle,  to  transport  the  three 
persons  into  Pickle  Lake  and  to  their  accommodations. 

All  three  applicants  were  interviewed  at  the  school  by  the  Principal  and  by  the 
Trustees.  Mr.  Warner  stated  that  the  Trustees  and  the  Principal  took  notes  of  the 
conversation  during  his  interviews.  Mrs.  Broadfoot  testified  that  it  was  the 
practice  of  the  Board,  and  Mr.  Blythe  testified  that  it  was  his  practice,  to 
destroy  all  such  informal  notes  following  any  interview.  Further,  there  was  no 
formal  experience  rating  or  interview  rating  technique  which  was  used  during  the 
interviews  and  therefore  no  records  of  interviews  are  retained  on  file.  The  only 
materials  retained  by  the  School  Board  were  the  original  applications  from  the 
three  gentlemen. 

Mr.  Warner  was  interviewed  by  a  panel  of  Trustees  and  by  Mr.  Blythe  the  Principal. 
Mr.  Warner  testified  that  many  of  the  questions  asked  by  Mr.  Blythe  concerned 
situations  that  would  arise  in  the  school  and  how  he,  Mr.  Warner,  would  deal  with 
them.        He    also    testified    that  Mr.  Blythe  asked  him  about  his  potential  dealings 


with  other  staff  members  and  questions  concerning  the  teaching  function  itself. 
Mr.  Warner  stated  that  the  Principal  asked  questions  from  a  printed  page  and  also 
took  hand  written  notes.  This  type  of  questioning  was  corroborated  by  Mr.  Blythe 
in  his  testimony.  Mr.  Blythe  was  asked  about  the  interviews  with  each  of  the 
candidates  and  he  testified  that  he  wanted  to  find  out  how  they  would  function 
within  the  school. 


Mr.  Warner  stated  that  he  was  not  aware  that  the  Grade  9  and  Grade  10  teaching 
function  was  the  principal  objective  of  the  employment  opportunity.  He  stated  that 
Mrs.  Broadfoot  had  told  him  that  E.S.L.  was  the  key.  Further,  he  stated  that 
during  the  interview  process,  emphasis  was  on  the  areas  of  Science  and  Industrial 
Arts  as  well  as  correspondence  courses  in  Geography  and  History.  The  latter  refer 
to  the  Grade  9  and  10  correspondence  courses.  Mr.  Blythe  testified  that  he  was 
not  concerned  about  Industrial  Arts  at  the  time  of  the  interview.  In  his  opinion, 
Industrial  Arts  was  a  future  consideration.  (p.  655  -  661,  Transcript).  He 
indicated  that  none  of  the  three  candidates  possessed  Ministry  of  Education 
qualifications  to  teach  Industrial  Arts.  Mr.  Blythe  also  stated  that  the 
interviews  were  ■  held  in  October  at  a  time  when  the  academic  timetable  for  the 
school  year  had  already  been  set  and  there  was  simply  no  room  in  the  timetable. for 
Industrial  Arts.  This  was  corroborated  by  Mrs.  Broadfoot  who  stated  that  she 
understood  that  there  was  no  room  in  the  timetable  for  Industrial  Arts  during  the 
year  in  which  the  candidates  were  interviewed.  In  fact,  Mr.  Blythe  indicated  that 
Industrial  Arts  was  not  taught  at  all  that  year.  At  some  point  during  the  day,  all 
candidates  were  taken  on  a  tour  of  the  school  and  were  shown  the  various 
classrooms,  including  the  Industrial  Arts  room  which  had  not  been  used  to  that 
point.  The  school  is  wheelchair  accessible  and  in  Mr.  Warner's  view  would  have 
presented  no  problems  for  him. 

It  was  Mr.  Warner's  evidence  that  after  the  interviews  were  over,  and  the 
candidates  were  returning  to  Toronto,  Mr.  Mushka  and  Mr.  Kirby  felt  the  complainant 
was  more  qualified  than  they  were.  Mr.  Warner  stated  that  Mr.  Mushka  told  him  that 
he  had  no  background  in  Industrial  Arts.  Mr.  Warner  may  have  been  mistaken  in  this 
since  in  Mr.  Mushka 's  letter  replying  to  the  advertisement,  he  indicates  that  he 
enjoys  working  in  shops.  Also,  in  a  summary  of  the  various  skills  of  the  three 
candidates,  a  representative  of  the  Ontario  Human  Rights  Commission  indicated  that 
Mr.     Mushka    had    Grade     11    woodworking    and    metal    shop.      Nonetheless,  given  the 


documentation  provided  in  evidence,  it  would  appear  that  Mr.  Warner  had  more 
experience  in  the  area  of  shops  than  either  Mr.  Mushka  or  Mr.  Kirby  although  it  is 
also  clear  that  none  of  the  three  were  qualified  through  the  Ministry  of  Education 
process . 

When  Mr.  Warner  returned  to  his  home,  he  began  to  make  plans  to  move  to  Pickle  Lake 
and  made  inquiries  with  respect  to  ensuring  that  the  accommodations  in  Pickle  Lake 
could  be  made  wheelchair  accessible  and  began  inquiries  concerning  moving  his 
belongings  to  Pickle  Lake. 

Mr.  Warner  stated  that  after  approximately  two  weeks  without  hearing  from  the 
school  board,  ha  attempted  to  call  Mrs.  Broadfoot,  but  was  unsuccessful,  and  he 
then  contacted  Mr.  Blythe  who  informed  him  that  Mr.  Mushka  was  the  successful 
applicant.  Mr.  Warner  testified  that  he  was  surprised  by  this  news  and  wrote  a 
letter  to  Mr.  Blythe  dated  November  6,  1934  asking  for  either  positive  or  negative 
feedback  on  his  performance  during  the  interview.  Mr.  Blythe  replied  by  letter 
dated  December  4,  1984  that  the  policy  of  the  Board  of  Education  was  not  to  give 
performance  ratings  and  that  Mr.  Blythe  did  not  keep  records  of  candidates' 
interviews.     Following  that,  Mr.  Warner  decided  to  lodge  a  Human  Rights  complaint. 

Mr.  Blythe  stated  that  following  his  interviews  of  the  four  individuals,  Mrs. 
Decicco,  Mr.  Mushka,  Mr.  Kirby  and  Mr.  Warner,  he  rated  the  three  external 
candidates  with  Mr.  Mushka  first,  Mr.  Kirby  second  and  Mr.  Warner  third.  Mrs. 
Broadfoot  testified  that  the  Board  of  Education,  following  its  interviews,  rated 
Mr.  Kirby  first,  Mr.  Mushka  second  and  Mr.  Warner  third.  Mr.  Kirby  was  offered  the 
job  first  but  had  already  secured  other  employment  and  the  position  was  then 
offered  to  Mr.  Mushka  who  accepted  and  taught  at  the  school  for  the  1984/35 
academic  year.  Mrs.  Broadfoot  testified  that  it  was  her  policy  to  call  the 
successful  candidate  following  the  Board's  decision,  which  she  did,  and  upon 
learning  that  Mr.  Kirby  would  not  be  able  to  accept  the  offer,  then  called  Mr. 
Mushka  who  did  accept.  She  indicated  that  the  Board  of  Education  does  not  write 
unsuccessful  candidates  but  usually  attempts  to  telephone  them  and  that  she  had 
telephoned  Mr.  Warner  but  could  not  reach  him.  Mr.  Warner  then  called  Mr.  3lythe 
and  thus  Mrs.  Broadfoot  did  not  speak  with  Mr.  Warner  regarding  the  final  decision. 
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Mr.  Blythe  testified  that  when  he  interviewed  the  candidates  he  felt  that  Mr. 
Mushka  would  have  the  best  rapport  with  the  intermediate  students.  He  stated  that 
it  was  his  opinion  that  since  the  successful  candidate  would  be  dealing  mainly  with 
Grade  9  and  10  students,  he  wanted  someone  who  could  relate  to  that  group  in 
particular.  He  stated  he  was  impressed  that  Mr.  Mushka  had  worked  with  the  Boy 
Scouts,  as  he  had,  and  that  he  also  liked  Mr.  Mushka' s  approach  to  discipline.  (p. 
619  -  22,  Transcript).  With  respect  to  Mr.  Kirby,  he  was  concerned  that  Mr.  Kirby 
might  not  be  as  dedicated  as  Mr.  Mushka.  He  found  that  Mr.  Kirby  had  travelled 
quite  extensively  and  felt  that  he  might  not  be  willing  to  settle  down  in  Pickle 
Lake.  (p.  622  -  24,  Transcript).  Mr.  Blythe  stated  that  he  did  not  feel  that  Mrs. 
Decicco  would  have  as  good  a  relationship  with  students  as  either  Mr.  Kirby  or  Mr. 
Mushka.  He  believed  that  she  took  a  very  harsh  line  with  students  of  that  age, 
perhaps  harsher  than  was  necessary.  It  was  Mr.  Blythe' s  testimony  that  appropriate 
discipline  is  very  important  and  he  had  a  concern  with  respect  to  Mrs.  Decicco  in 
that  area.  (p.  624  -  27,  Transcript).  .  With  respect  to  Mr.  Warner,  Mr.  Blythe 
testified  'that  he  felt  that  Mr.  Warner  would  have  a  militaristic  approach  to 
discipline  and  was  concerned  that  the  students  would  not  relate  well  to  that 
approach.  He  felt  that  Mr.  Warner  would  be  too  quick  to  impose  discipline  and, 
"would  have  jumped  on  the  students",  faster  than  the  others  in  the  matter  of 
discipline.  (p.  627  -  30,  Transcript).  Mr.  Blythe  also  indicated  that  he  posed 
the  same  question  to  all  candidates  with  respect  to  a  particular  situation  in  the 
classroom  and  that  in  his  opinion,  Mr.  Mushka  would  have  handled  the  hypothetical 
situation  the  best  of  all  four  candidates. 

Mr.  Blythe  stated  that  all  the  candidates  were  qualified  in  that  they  all  had  the 
appropriate  Ministry  of  Education  qualifications  in  E.S.L.  and  Grade  9  and  10 
courses.  He  noted  that  among  the  three  men,  all  three  graduated  in  1984  and  were 
therefore  new  teachers  without  any  appreciable  record  in  teaching.  Mr.  Mushka  and 
Mr.  Kirby  were  qualified  at  the  intermediate/senior  levels  whereas  Mr.  Warner  was 
qualified  at  the  junior/intermediate  levels.  It  was  Mr.  Blythe 's  evidence  that  the 
intermediate  level  was  the  critical  level  since  that  included  Grade  9  and  10  and  in 
fact  signifies  that  a  teacher  can  teach  Grades  7  to  10  inclusive.  It  was  Mr. 
Blythe 's  evidence  that  the  junior  qualifications  of  Mr.  Warner  were  not  that 
relevant  in  the  situation  at  the  school  in  1984,  since  the  major  concern  of  the 
parents    was    Grade    9    and    10  instruction,  and  in  particular,  their  desire  to  keep 
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their  children  in  Pickle  Lake  rather  than  send  them  to  the  territorial  school 
outside  Pickle  Lake  too  early.  It  was  Mr.  Blythe's  evidence  that  tne 
intermediate/senior  qualifications  would  prepare  the  children  for  the  territorial 
school;  however,  he  also  indicated  that  he  simply  did  not  consider  either  the 
junior  or  senior  qualifications  to  be  important,  only  the  intermediate 
qualifications . 

There  was  some  concern  that  Mr.  Warner  did  not  have  the  E.S.L.  qualifications  at 
the  time  of  the  interview.  After  reviewing  the  documentation  and  the  evidence,  I 
am  satisfied  that  although  the  official  documentation  that  Mr.  Warner  sent  with  his 
application  to  the  School  Board  did  not  have  his  final  E.S.L.  qualifications  on  it, 
the  School  Board  was  aware  that  he  had  attained  the  E.S.L.  qualifications  and  there 
was  no  negative  connotation  in  that  regard. 

Mr.  Warner  testified  that  it  was  his  impression  from  the  conversations  with  Mrs. 
Broadfoot  that  the  school  was  looking  for  someone  to  teach  primary,  junior  and 
intermediate  students,  English  as  a  Second  Language  (E.S.L.)  and  monitoring  the 
Grade  9  and  Grade  10  students.  He  also  indicated  that  Science  and  Industrial  Arts 
were  mentioned  as  well.  During  Mrs.  Broadfoot 's  evidence,  she  did  not  indicate 
that  she  had  spoken  to  Mr.  Warner  in  this  detail. 

With  respect  to  the  interviews,  Mrs.  Broadfoot  stated  that  the  Board  was  impressed 
with  Mr.  Kirby  because  he  had  travelled  extensively  and  they  felt  he  would  relate 
well  to  the  children  and  encourage  them  to  go  on  for  more  education.  With  respect 
to  Mr.  Mushka,  she  indicated  that  the  Board  felt  that  he  was  a  close  second  to  Mr. 
Kirby,  was  quieter  and  had  not  travelled  but  had  done  a  lot  of  work  with  the  Boy 
Scouts  organization  and  seemed  interested  in  children.  With  respect  to  Mr.  Warner, 
Mrs.  Broadfoot  indicated  that  the  Board  was  not  very  favourable  to  his  attitude  and 
did  not  feel  the  children  would  relate  well  to  him.  She  stated  that:  they 
did  not  think  that  Mr.  Warner  has,  had  a  suitable  personality  nor  leadership 
qualities  for  the  children."  (p.  426,  Transcript).  Mrs.  Broadfoot  also  testified 
that  Mr.  Warner  had  indicated  that  he  did  not  wish  to  come  to  Pickle  Lake  and  find 
himself  in  a  strike  situation;  however,  Mr.  Warner  stated  that  he  had  not  raised 
the  possibility  of  strike  but  had  asked  about  the-  salary  and  was  told  that  the 
parties  were  in  negotiations.     (p.  308  -  313,  Transcript). 
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Submissions  by  the  Ontario  Human  Rights  Commission 

The  Commission  argued  that  the  central  issue  is  whether  or  not  Section  4(1)  of  the 
Ontario  Human  Rights  Code,  1981,  as  amended,  has  been  violated.  That  Section  is  as 
follows : 

Every  person  has  a  right  to  equal  treatment  with  respect  to  employment 
without  discrimination  because  of  race,  ancestry,  place  of  origin, 
colour,  ethnic  origin,  citizenship,  creed,  sex,  sexual  orientation, 
age,  record  of  offences,  marital  status,  family  status  or  handicap. 

It  is  the  Commission's  argument  that  Mr.  Warner  was  denied  the  position  at  Pickle 
Lake  because  of  his  handicap  and  that  Mr.  Warner  felt  that  he  was  better  qualified 
than  either  Mr.  Mushka  or  Mr.  Kirby,  but  both  were  offered  the  position  in 
preference  to  Mr.  Warner. 

The  Commission  also  argues  that,  it  need  only  establish  a  prima  facie  case  in  which 
discrimination,  on  the  basis  of  handicap,  is  one  reason  for  not  awarding  the  job  to 
Mr.  Warner,  at  which  point  the  onus  shifts  to  the  Respondent,  in  this  case  the 
3oard  of  Education,  to  make  a  reply.  It  is  the  Commission's  argument  that  Mrs. 
Broadfoot  showed  a  noticeable  hesitation  in  her  conversation  on  the  telephone  when 
Mr.  Warner  told  her  that  he  was  confined  to  a  wheelchair.  As  a  result,  Mrs. 
Broadfoot 's  telephone  call  with  respect  to  the  travel  arrangements  must  be  taken  as 
one  indication  that  the  handicap  was  a  serious  detriment  to  his  job  prospects.  The 
Commission  takes  the  position  that  Mr.  Warner's  qualifications  were  equal  to  or 
better  than  the  other  candidates.  Further,  the  Commission  argues  that  the  various 
acts  of  the  Respondent  and  the  reasons  given  for  not  hiring  Mr.  Warner  are 
insufficient.  The  Commission  accepts  the  position  that  the  telephone  conversation 
with  Mrs.  Broadfoot  is  not  dispositive  of  the  issue  because  Mrs.  Broadfoot  did  not 
have  a  role  in  the  decision  making  process.  However,  the  Commission  stated  that  in 
a  case  such  as  this,  where  there  is  circumstantial  evidence,  Mrs.  Broadfoot 's 
evidence  and  the  evidence  of  Mr.  Blythe  must  be  reviewed  in  total  to  find  if  there 
is  any  indication  of  concern  with  a  handicap,  such  that  it  acted  to  the  detriment 
of  Mr.  Warner  in  the  final  analysis. 
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In  the  matter  of  the  qualifications,  the  Commission  argues  that  if  the  Respondent 
was  not  searching  for  someone  with  Industrial  Arts  qualifications,  then  there  was 
no  reason  to  place  it  in  the  advertisement.  In  addition,  the  Industrial  Arts 
program  was  instituted  in  1985-36,  yet  it  was  not  when  Mr.  Warner  applied,  although 
the  advertisement  said  the  skills  were  to  be  preferred.  Since  it  was  in  the 
advertisement,  and  Mr.  Warner  had  qualifications,  his  unsuccessful  candidacy  must 
be  seen  in  the  light  of  his  handicap.  Further,  in  the  matter  of  qualifications, 
the  Commission  argues  that  Mr.  Warner's  abilities  in  Special  Education  should  have 
meant  something  and  yet  they  did  not. 

It  is  also  the  Commission's  argument  that  Mr.  Blythe  was  not  an  experienced 
Principal  and  therefore  the  Board  of  Education  was  a  crucial  decision  maker  in  this 
process.  There  was  no  evidence  adduced  from  members  of  the  3oard  of  Education. 
Only  Mrs.  Broadfoot  testified  in  her  position  as  Secretary  of  the  Board.  The 
Commission  therefore  asks  that  the  Board  of  Inquiry  conclude  that  wheelchair 
confinement  was  in  the  minds  of  the  decision  makers,  and  this  is  discrimination. 
The  Commission  argues  that  once  a  prima  facie  case  is  established,  the  Board  of 
Inquiry  can  draw  an  adverse  inference  from  the  fact  that  no  member  of  the  Board  of 
Education  testified. 

Submissions  of  the  Respondent 

The  Respondent  argues  that  there  was  no  act  of  discrimination  and  no  prima  facie 
case  has  been  made  out  by  the  Human  Rights  Commission.  The  Respondent  also  argues 
that  there  was  a  long  delay  during  the  investigative  stage  and  costs  should  be 
awarded  for  this. 

With  respect  to  Mr.  Warner,  the  Respondent  argues  that  the  Board  of  Education  knew 
that  he  was  disabled,  since  they  had  seen  his  resume,  even  though  the  Board  members 
did  not  know  he  was  confined  to  a  wheelchair.  With  the  knowledge  of  disability, 
Mr.  Warner  was  still  one  of  the  invited  applicants,  whereas  by  Mr.  Warner's  own 
testimony,  he  received  a  number  of  rejections  from  other  Boards  of  Education,  was 
given  no  interview  and  yet  did  not  submit  a  Human  Rights  complaint. 
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With  respect  to  the  telephone  call  by  Mrs.  Broadfoot,  the  Respondent  argues  that 
there  was  no  discrimination  shown  in  this  call,  rather  there  was  concern  by  Mrs. 
Broadfoot  regarding  the  travel  arrangements.  However,  the  Respondent  notes  that 
Mrs.  Broadfoot  and  the  Board  did  not  stop  making  travel  arrangements  after  the 
initial  call,  but  continued  to  make  the  necessary  arrangements  to  bring  Mr.  Warner 
to  Pickle  Lake. 

With  respect  to  qualifications,  the  Respondent  argues  that  Mr.  Warner  was  a  new 
graduate  as  were  the  other  candidates  and  each  had  been  interviewed  by  few  other 
Boards  of  Education.  Although  Mr.  Warner  testified  that  he  felt  encouraged  by  the 
interview,  the  Respondent  argues  that  neither  Mrs.  Broadfoot  nor  Mr.  Blythe 
indicated  that  Mr.  Warner  was  told  this  and  further,  Mr.  Warner,  during  cross 
examination,  admitted  that  no  one  from  the  Board  had  spoken  to  him  about  how  well 
or  badly  he  had  done.  The  Respondent  also  argues  that  Mr.  Warner  made  no  complaint 
at  the  interview  regarding  his  treatment. 

With  respect  to  the  advertisement,  the  Respondent  indicates  that  it  states  quite 
clearly  that  the  duties  include  E.S.L.  and  supervision  of  Grade  9  and  10.  The 
statement  regarding  aptitude  or  experience  in  shops  is  at  the  end,  and  thus  is 
secondary.  Mr.  Blythe  focused  primarily  on  Grade  9  and  10  and  both  Mr.  Blythe  and 
Mrs.  Broadfoot  indicated  that  Industrial  Arts  was  not  in  the  timetable  for  1984-85 
and  was  something  for  which  they  were  looking  in  the  future. 

With  respect  to  any  adverse  inference  that  may  be  drawn  from  the  failure  of  the 
Trustees  of  the  Board  of  Education  to  testify,  the  Respondent  argues  that  the  Board 
of  Education  is  a  corporation  and  Mrs.  Broadfoot  was  present  at  the  deliberations 
and  testified,  and  that  one  of  the  other  individuals  who  had  input  to  the  decision 
making  process,  Mr.  Blythe,  testified.  The  Respondent  also  argues  that  minutes  of 
Board  meetings  which  were  tendered  in  evidence  indicated  that,  the  Board  was 
responding  to  parents'  desires  to  have  Grade  9  and  10  correspondence  and  that  the 
E.S.L.  and  shops  were  added  for  funding  purposes,  particularly  E.S.L.  Also,  it  is 
the  Respondent's  position  that  woodworking,  rather  than  machine  shop,  was 
contemplated  in  the  matter  of  Industrial  Arts  and  Mr.  Warner,  by  his  own  resume, 
has  machine  shop  rather  than  woodworking  as  a  major  experience. 
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Finally,  the  Respondent  indicates  that  Mrs.  Broadfoot  has  a  son  with  a  disability 
and  one  of  the  Trustees  has  a  child  in  a  wheelchair. 


The  Law 


In  re:  B.L.  Mears  et  al  v.  Ontario  Hydro  and  Jack  Watson  et  al  (1983)  5  C.H.R.R. 
D/1927,  Mr.  Zemans  writing  for  the  Board  of  Inquiry  stated  at  para  16593: 
"discrimination  presumes  a  distinction  between  persons  on  a  basis  not  related  to 
merit.  Unlawful  discrimination  occurs  when  discrimination  is  on  the  basis  of  one 
of  the  prohibited  grounds  set  forth  in  the  Ontario  Human  Rights  Code." 

A  number  of  cases  address  the  question  of  the  requirement  that  a  respondent  answer 
a  prima  facie  case.  In  re:  Helen  Newman  et  al  v.  F.W.  Woolworth  Ltd.  (1986)  7 
C.H.R.R.  D/3153  the  Board  of  Inquiry  stated  at  para  25321  as  follows: 


"Thus  it  is  now  clear  that  the  onus  is  upon  the  complainants  to 
establish  a  prima  facie  case  of  discrimination  to  the  board  of 
inquiry.  'However,  the  onus  is  on  the  employer,  once  the  prima  facie 
case  has  been  made  out,  to  establish  that  the  conduct  is  rationally 
connected  to  the  job  and  that  the  employer  has  taken  reasonable  steps 
to  accommodate  the  employee." 


It  was  also  reported  in  that  case  at  para.  25310  that,  an  adverse  inference  can  be 
drawn  if  a  witness  was  not  called  to  explain  the  respondent's  conduct,  only  if  a 
prima  facie  case  has  first  been  made  out  by  the  Commission.  At  para  25327  the 
Board  of  Inquiry  states  as  follows: 


"Thus,  the  tribunal  can  draw  an  adverse  inference  from  a  party's 
failure  to  tender  a  witness.  However,  the  tribunal  is  not  entitled  to 
draw  that  adverse  inference  unless  and  until  a  prima  facie  case  has 
been  made  out  against  that  party." 


This  same  reasoning  was  used  in  re:  Catherine  Prestanski  v.  Windsor  Western 
Hospital    Centre    and    M.     Stoddart  and  J.  McLean  (1986)  8  C.H.R.R.  D/3919.     In  that 
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case,  Ms.  Prestanski  alleged  that  she  had  been  refused  a  job  at  the  hospital 
because  of  her  sex.  The  Board  of  Inquiry  found  that  the  Commission  established  a 
prima  facie  case  of  discrimination  and  indicated  at  that  point,  that  it  would  be 
sufficient  to  find  in  favour  of  the  Commission  unless  the  respondents  were  able  to 
provide  an  appropriate  answer.  In  the  opinion  of  the  Board  of  Inquiry,  the 
hospital  was  able  to  answer  the  case  and  the  complaint  was  dismissed.  However,  the 
principle  is  established  that  the  onus  shifts  to  the  respondent  to  provide  an 
answer  if  the  Commission  has  made  out  a  prima  facie  case. 

In  re:  Cindy  Cameron  v.  Nel-Gor  Castle  Nursing  Home  and  M.  Nelson  (1984)  5  C.H.R.R. 
D/2170  it  was  found  that  malice  does  not  have  to  be  present  in  order  to  find  a 
breach  of  the  code.  Rather  a  respondent  even  though  acting  in  good  faith  may 
violate  the  code  (para.  18470,  18471) 

With  respect  to  the  substantiation  of  a  prima  facie  case,  in  re:  Regina  v.  Bushneil 
Communications  Ltd.  et  al  (1973)  1  O.R.(2d)  442,  the  Court  found  that  in  the  matter 
of  an  unfair  labour  practice,  if  the  evidence  was  sufficient,  "beyond  a  reasonable 
doubt"  (p.  447),  that  an  individual's  trade  union  membership  was  in  the  mind  of  the 
company  when  the  individual  was  dismissed,  even  if  the  matter  was  incidental  to  the 
decision,  the  Canada  Labour  Code  had  been  violated.  As  a  result,  one  need  only 
look  at  an  action  which  is  in  violation  of  the  Code  and  which  forms  part  of  the 
decision  in  order  to  find  a  violation  of  the  Code  itself,  once  a  prima  facie  case 
has  been  made  out. 

There  is  a  further  elaboration  on  the  test  for  a  successful  complaint  of 
discrimination  in  re:  Offierski  v.  Peterborough  Board  of  Education  (1980)  1 
C.H.R.R.  D/33.     At  para  269  the  Board  of  Inquiry  stated  as  follows: 

"For  the  Complainant  to  be  successful,  the  first  requirement  is  that 
the  Complainant  establish  a  prima  facie  case  of  discrimination  on  the 
basis  of  her  sex.  To  do  this  she  must  show  (1)  that  she  was  qualified 
for  a  position  for  which  she  applied  (2)  that  despite  such 
qualifications  she  was  rejected  and  (3)  subsequent  to  her  rejection 
the  position  remained  open,  or  alternatively  that  an  applicant  of  the 
opposite  sex  of  apparently  lesser  qualifications  was  chosen  for  the 
position . " 


In  the  Supreme  Court  of  Ontario  (Divisional  Court)  in  the  matter  of  Foster  Wheeler 
Ltd.  and  Ontario  Human  Rights  Commission  (1987)  the  matter  of  the  presence  of  a 
prohibited  ground  was  canvassed.  The  Court  was  reviewing  the  decision  in  re:  G.L. 
Scott  v.  Foster  Wheeler  Ltd.  (1985)  7  C.H.R.R.  D/3193.  In  that  case,  the 
complainant  alleged  that  the  respondent  discriminated  against  him  on  the  basis  of 
race  and  colour.  The  Court  stated  at  page  2  of  its  Memorandum  of  Decision  as 
follows : 

"It  is  well  established  that  even  if  only  one  of  the  grounds  for 
failing  to  refer  or  recruit  an  individual  is  a  prohibited  ground  under 
the  Code,  the  presence  of  that  prohibited  ground,  even  where  there  are 
other  non-prohibited  grounds,  is  sufficient  to  establish  a  breach  of 
the  code  provided  it  is  a  proximate  cause  of  the  refusal  to  recruit." 

Another  decision  which  canvassed  the  process  for  determining  if  there  is 
discrimination  where  circumstantial  evidence  is  present,  is  re:  Peter  Mitchell  v. 
Nobilium  Products  Limited  (1981)  3  C.H.R.R.  D/641.  In  that  case  the  complainant 
alleged  that  he  had  been  dismissed  from  his  employment  and  there  had  been 
discrimination  on  the  basis  of  race,  colour,  nationality,  ancestry  or  place  of 
origin.     The  Board  of  Inquiry  stated  at  para  5764  as  follows: 

"In  summary,  there  are  three  questions  to  be  asked  in  turn  where 
discrimination  is  alleged  on  the  basis  of  circumstantial  evidence. 
(1)  Does  the  evidence  give  rise  to  a  prima  facie  inference  of 
discrimination?  (2)  Is  there  any  rationale  (sic)  explanation  which  is 
nondiscriminatory?  (3)  Is  any  such  rationale  (sic)  explanation 
credible  on  all  the  evidence." 

In  re:  B.J.  Hendry  v.  Liquor  Control  Board  of  Ontario  (1980)  1  C.H.R.R.  D/160,  the 
3oard  of  Inquiry  found  that: 

"...  Ms.  Hendry  being  a  woman  was  a  material  cause,  that  is,  a 
proximate  cause,  one  that  played  a  part  even  if  subconsciously  and 
even  if  'present  with  other  causes'  in  the  decision  to  terminate  her 
employment."     (para.  1453) 
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The  Board  of  Inquiry  went  on  to  find  that  the  Complainant,  who  had  applied  for  and 
not  been  granted  a  particular  job,  would  not  in  fact  have  got  the  job  in  any  event; 
however,  it  found  that  the  Liquor  Control  Board  had  violated  the  Human  Rights 
Code.  The  same  principle  is  found  in,  re:  Ronald  O'Brien  v.  Ontario  Hydro  (1981)  2 
C.H.R.R.  D/504. 

The  Commission  submitted  three  other  cases  which  bear  on  evidentiary  matters  and 
have  relevance  to  the  instant  case.  In  re:  Christopher  Suchit  v.  Sisters  of  St. 
Joseph's  for  the  Diocese  of  Toronto  in  Upper  Canada  (1983)  4  C.H.R.R.  D/1329,  the 
Complainant  alleged  that  he  had  been  discriminated  against  because  of  race  when  he 
was  refused  a  particular  job  with  the  employer.  At  para.  11482,  it  is  stated  that 
the  Complainant  indicated  that  during  the  job  interview  he  had  been  asked  questions 
about  his  race.  In  re:  Debbie  Lindahl  v.  Auld-Phillips  Limited  (1986)  7  C.H.R.R. 
D/3396  the  Complainant  testified  that  she  had  been  asked  questions  regarding  her 
disability  and  how  she,  "coped  with  her  disability"  (para. 27105) .  In  addition,  the 
Respondent  in  that  case  indicated  that  he  did  not  recall  the  interview  nor  had  he 
kept  any  notes.  Finally,  in  re:  Ontario  Human  Rights  Commission  et  al  v.  Borough 
of  Etobicoke  (1982)  132  D.L.R.(3d)  14,  the  Supreme  Court  of  Canada  heard  an  appeal 
from  a  Board  of  Inquiry  decision  in  the  matter  'of  compulsory  retirement.  The  Court 
at  page  21  cited  a  comment  by  the  Board  of  Inquiry  concerning  the  evidence  which 
was  noted  as  "impressionistic".  The  Board  of  Inquiry  indicated  that  evidence  had 
to  be  more  than  simply  impressionistic  in  order  to  "discharge  the  burden  of  proof" 
and  referred  to  the  need  to  present  scientific  or  statistical  data.  The  Court  at 
page  23  while  not  insisting  on  statistical  and  scientific  evidence,  found  that  it 
would  be  more  persuasive  than  individuals  testifying  with  respect  to  their 
impressions . 

Decision 

In  re:  Offierski  v.  Peterborough  Board  of  Education  (supra)  the  tests  for 
determining  if  a  prima  facie  case  has  been  established  were  set  forth.  One  of 
these  tests  was  whether  or  not,  after  the  Complainant  had  been  rejected  for  a 
position,  that  the  position  either  remained  open  or  was  given  to  someone  of  the 
opposite      sex.  In    that    case,     the    Complainant    alleged    that     she    had  been 

discriminated    against    on    the    basis    of     sex.         In  the  instant  case,  there  is  no 
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question  that  Mr.  Warner  was  not  offered  employment  with  the  Board  of  Education. 
The  position  was  offered  first  to  Mr.  Kirby  who  rejected  it  and  then  to  Mr.  Mushka 
who  accepted  it.  As  a  result,  one  test  is  positive.  However,  there  must  be  a 
positive  response  to  all  three  tests  in  order  to  establish  a  prima  facie  case. 
Therefore  the  evidence  must  show  that  not  only  was  Mr.  Warner  not  hired  for  the 
position  that  was  later  given  to  someone  else,  but  that  he  was  rejected  despite  the 
fact  that  he  had  the  requisite  qualifications,  and  that  one  basis  for  his  rejection 
was  a  prohibited  ground  pursuant  to  the  Human  Rights  Code. 

The  events  concerning  Mr.  Warner  and  the  School  Board  begin  with  the  telephone  call 
from  Mrs.  Broadfoot.  That  call,  although  there  was  discussion  in  relation  to  Mr. 
Warner's  disability,  is  not  sufficient  in  and  of  itself  to  establish  a  prima  facie 
case.  In  fact,  even  the  Commission  indicated  that  the  phone  call  was  not 
dispositive  of  the  issue.  In  my  opinion,  one  can  go  further  and  indicate  that  the 
discussion  as  related  by  Mrs.  Broadfoot  and  Mr.  Warner,  was  really  a  discussion  of 
travel  arrangements  for  someone  who  is  in  a  wheelchair.  Mr.  Warner,  during  his 
cross  examination,  stated  that  he  felt  Mrs.  Broadfoot  was  showing  concern  and  was 
likely  unsure  of  the  answer  to  his  question  with  respect  to  the  size  of  aircraft 
and  its  capability  of  accommodating  a  wheelchair.  On  the  question  of  driving  to 
Pickle  Lake  for  the  interview  and  whether  or  not  Mr.  Warner  should  consider  coming, 
I  do  not  find  that  the  evidence  supports  the  finding  that  Mr.  Warner  was  counselled 
against  coming  to  Pickle  Lake  because  of  his  handicap.  Rather,  I  find  that  the 
conversation  was  one  of  a  concerned  potential  employer  finding  out  that  an 
applicant,  who  was  known  to  be  disabled  from  his  own  resume,  was  in  fact  in  a 
wheelchair  and  would  require  aircraft  arrangements  which  might  or  might  not  be 
available  to  Pickle  Lake.  If  other  matters  show  that  Mr.  Warner  was  discriminated 
against,  then  the  telephone  call  could  be  an  indication  that  the  matter  of  his 
handicap  was  on  the  minds  of  the  Respondents  before  the  decision  was  made;  however, 
taken  by  itself,  there  is  no  prima  facie  case  made  out  by  this  telephone 
conversation.  In  addition,  the  discussion  between  Mrs.  Broadfoot  and  Mr.  Warner 
about  the  physical  circumstances  in  Pickle  Lake  was  not  a  conversation  held  only 
with  the  Complainant.  Mrs.  3roadfoot  testified  she  spoke  to  all  applicants  in 
those  terms  and  Mr.  Blythe  corroborated  that  from  his  own  experience. 
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Turning  to  the  matter  of  the  qualifications  and  the  advertisement,  there  is  no 
question  that  the  advertisement  lists  E.S.L.  and  Grade  9  and  10  correspondence 
first.  There  are  two  sentences  in  the  advertisement,  the  first  concerning  E.S.L. 
and  Grade  9  and  10  and  the  second  states: 


"Aptitude  or  experience  in  shops  preferred." 

It  is  interesting  to  note  that  although  Mr.  Warner  testified  that  he  understood 
that  the  Industrial  Arts  area  was  a  matter  of  some  importance,  in  his  letter  dated 
October  1,  1984  applying  for  the  position  he  stated:  "I  am  responding  to  your 
advertisement  in  the  Globe  and  Mail  dated  September  29,  1984,  which  states  that 
there  is  a  need  for  an  English  as  a  Second  Language  teacher  able  to  supervise 
Grades  9  &  10  correspondence  courses."  The  remainder  of  the  letter  indicates  Mr. 
Warner's  formal  education  and  his  interests.  Further,  it  states  that  he  was 
currently  teaching  a  night  course  in  E.S.L.  and  was  a  personal  tutor.  He  does  not 
mention  in  his  letter  any  interest  or  qualifications  in  the  matter  of  Industrial 
Arts  or  shops.  The  concern  raised  during  the  hearing  with  respect  to  whether  or 
not  Mr.  Warner  was  qualified  to  teach  E.S.L.  is  in  my  opinion  unimportant  in  the 
decision  process.  The  evidence  is  clear  that  the  Board  of  Education  and  Mr.  Blythe 
knew  that  Mr.  Warner  was  qualified  in  the  matter  of  E.S.L.  With  respect  to 
industrial  arts  qualifications  among  the  three  main  applicants  in  this  matter,  Mr. 
Warner,  Mr.  Kirby  and  Mr.  Mushka,  a  document  provided  by  the  Human  Rights 
Commission  comparing  the  various  qualifications  indicate  that:  Mr.  Warner  had  a 
certificate  in  machine  shop  training  and  four  years  of  drafting  in  machine  shop  in 
high  school;  Mr.  Kirby  had  no  high  school  shops  but  Grade  8  woodworking  and  Mr. 
Mushka  had  Grade  11  woodworking  and  metal  shop.  In  other  words,  all  three 
candidates  had  some  aptitude  or  experience  in  shop  although  as  pointed  out,  none 
had  been  qualified  under  the  Ministry  of  Education  regulations  to  teach  the 
subject . 


With    respect  to    the    importance    of  Industrial  Arts  relative  to  the  other  matters 

contained    in  the    advertisement,  the  Board  of  Education  submitted  the  minutes  of  a 

meeting    held  September    5,     1984     in  evidence.     The  minutes  show  that  a  discussion 

took      place  with    respect    to    the  need    for    supervision    of    Grade    9    and  10 
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corresponder.ee  courses.  Further,  it  is  indicated  in  the  minutes  that  a  supply 
teacher  was  to  be  hired  until  approval  was  received  from  the  Ministry  of  Education 
with  respect  to  a  full-time  teacher.  The  minutes  of  a  special  meeting  held  on 
September  24,  1934  were  also  tendered  in  evidence  and  show  approval  for  an 
advertisement  in  the  Globe  and  Mail  and  in  a  paper  in  Thunder  Bay  for:  "...  a 
teacher  to  teach  the  E.S.L.  and  supervise  correspondence  with  aptitude  in  shops 
preferred."  Minutes  of  the  meeting  held  October  11,  1984  were  also  submitted  and 
in  that  meeting  approval  was  given  to  invite  Messrs.  Kirby,  Mushka  and  Warner  for 
interviews . 

A  review  of  the  documents  in  the  possession  of  the  Board  of  Education  with  respect 
to  Mr.  Mushka,  Mr.  Kirby  and  Mr.  Warner  indicates  that  their  qualifications  are 
very  similar  if  not  indeed  equivalent.  All  three  were  very  recent  graduates, 
finishing  their  education  in  1984.  None  had  any  extensive  experience  in  teaching, 
and  as  already  indicated,  none  had  been  qualified  by  the  Ministry  of  Education  in 
the  area  of  Industrial  Arts.  The  difference  between  Messrs.  Kirby  and  Mushka  and 
Mr.  Warner  is  that  the  first  two  men  were  qualified  in  the  intermediate/senior 
areas  whereas  Mr.  Warner  was  qualified  in  the  junior/intermediate  areas.  In  my 
respectful  opinion,  although  without  long  experience  as  a  Principal,  the  evidence 
demonstrates  that  Mr.  Blythe  held  Ministry  of  Education  approved  Principal's 
qualifications.  Therefore    he    was    qualified    to    comment    on    the  applicants' 

qualifications.  Mr.  Blythe  indicated  that,  because  the  central  issue  was  Grades  9 
and  10  and  an  attempt  by  parents  and  the  Board  of  Education  to  retain  students  in 
the  local  area  for  those  two  grades  and  prepare  them  for  the  territorial  school,  I 
find  that  Mr.  Warner's  junior/intermediate  qualifications  do  not  outweigh  the  other 
qualifications  in  the  intermediate/senior  areas.  The  Commission  argued  that  Mr. 
Warner  should  be  looked  upon  as  more  qualified  since  the  school  contained 
Kindergarten  to  Grade  10  levels  and  this  would  fit  better  within  the 
junior/intermediate  areas  than  intermediate/senior  areas.  Although  that  may  be 
hypothetically  true,  Mr.  Blythe  indicated,  that  Grade  9  and  10  was  in  the 
intermediate  area  and  that  was  the  major  focus  of  the  teaching.  Further,  he 
indicated  that  E.S.L.  teaching  was  not  restricted  to  the  areas  of  primary,  junior, 
intermediate  or  senior  but  rather  E.S.L.  can  be  taught  by  someone  qualified  to 
teach  the  subject  matter  to  all  levels  of  students.  No  contradictory  evidence  to 
those     statements    was    adduced.        As    a    result,   I  find  that  although  Mr.  Warner's 
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gualif ications  were  suited  to  the  position,  the  qualifications  of  Mr.  Kirby  and  Mr. 
Mushka  were  also  suited  to  the  position.  Indeed,  the  three  applicants  were 
essentially  equal,  (defined  as  equivalent),  in  the  matter  of  their  paper 
qualifications . 

On  the  matter  of  teaching  Industrial  Arts,  evidence  was  adduced  that  Mr.  Warner  was 
interested  in  teaching  Industrial  Arts  and  the  shops  went  empty  for  the  1984-85 
academic  year.  The  Commission  asks  that  I  draw  an  adverse  inference  from  that  fact 
and  argues  that  Mr.  Warner  was  rejected  even  though  he  could  have  taught  Industrial 
Arts.  Both  Mr.  Blythe  and  Mrs.  Broadfoot  testified  that  the  timetable  had  already 
been  made  up  for  the  1984-85  academic  year  before  the  interviews  were  held  and 
there  was  no  position  available  to  teach  Industrial  Arts  in  1984-85.  School  had 
already  started  and  in  fact  had  been  in  session  for  a  full  month  prior  to  the  three 
applicants  coming  to  Pickle  Lake  for  the  interview.  Indeed  evidence  was  submitted 
that  the  subject  was  taught  for  the  first  time  in  1985-86  academic  year. 

Absent  any  contradictory  evidence,  it  is  reasonable  to  conclude  that  the  timetables 
had  already  been  made  up  and  that  there  was  no  particular  reason  to  make  a  change, 
especially  since  none  of  the  applicants  had  the  Ministry  of  Education 
qualifications  to  teach  Industrial  Arts  at  the  time.  Further,  in  order  to  teach 
the  subject,  all  would  have  had  to  receive  a  Letter  of  Permission.  No  evidence  was 
submitted  with  respect  to  how  much  time  that  would  have  consumed;  however,  I  am 
satisfied  that  in  the  matter  of  Industrial  Arts,  although  the  Board  of  Education 
may  have  worded  the  advertisement  rather  poorly,  nonetheless,  I  accept  that  they 
were  looking  at  the  Industrial  Arts  position  for  the  future.  It  is  also 
noteworthy,  as  already  pointed  out  supra,  that  even  Mr.  Warner  made  very  little  of 
his  qualifications  or  interest  in  Industrial  Arts  in  his  letter  of  application. 
Indications  from  the  minutes  of  the  Board  of  Education,  statements  by  Mrs. 
Broadfcot  cr.d  Mr.  Blythe,  and  Mr.  Warner's  own  letter,  all  serve  to  lead  me  to  the 
conclusion  that  Industrial  Arts  was  not  as  important  in  1984  as  it  apparently 
became  during  the  process  pursuant  to  the  Human  Rights  Code. 

Turning  to  the  last  test,  that  is  despite  an  individual's  qualifications,  was  that 
individual  rejected,  I  have  already  found  that  the  paper  qualifications  among  the 
three      applicants    were    substantially    equivalent;     however,     the    matter    of  the 
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interview  must  be  addressed.  Mrs.  Broadfoot  testified  that  Mr.  Warner  did  not  make 
a  favourable  impression  upon  the  Board  of  Education  Trustees.  Mr.  Blythe  answered 
in  some  detail  with  respect  to  the  kind  of  questions  that  he  asked  of  each  of  the 
applicants  concerning  their  disciplinary  process  and  his  concerns  with  respect  to 
both  Mr.  Kirby  and  Mr.  Warner.  He  also  was  concerned  with  Mrs.  Decicco's  response; 
however,  she  is  not  shown  as  one  of  the  potential  applicants  against  whom  Mr. 
Warner  was  competing  and  I  need  not  deal  further  with  her  case.  The  instant  case 
is  different  from  re:  C.  Suchit  (supra)  in  which  the  applicant  was  asked  questions 
regarding  his  race.  In  addition,  in  re:  Lindahl  v.  Auld-Phillips  (supra),  during 
the  interview  held  with  an  official  of  the  Respondent  company,  the  Complainant  was 
asked  direct  questions  regarding  her  disability.  Mr.  Warner  did  not  indicate 
during  his  evidence  that  such  questions  were  posed  to  him.  However,  this  is  not 
necessarily  dispositive  of  the  case  since  questions  may  not  have  been  asked  but 
opinions  may  have  been  forming.  Both  Mrs.  Broadfoot  and  Mr.  Blythe  testified  that 
they  did  not  know  Mr.  Warner  was  in  a  wheelchair  at  the  time  of  the  invitation  to 
Pickle  Lake;  however,  both  testified.,  without  contradiction,  that  they  knew  that  he 
was  disabled  since  they  had  seen  his  resume.  In  re:  Cindy  Cameron  (supra)  the 
board  of  inquiry  states  that: 

"The  respondent,  Mrs.  Nelson,  believed  that  Ms.  Cameron  would  not  be 
able  to  lift  patients,  or  at  least  lift  patients  without  exposing  them 
to  greater  risk  than  otherwise,  because  of  her  handicap.  There  was  no 
malice,  hatred  or  ill-will  on  the  part  of  Mrs.  Nelson.  She  was  acting 
with  subjective  good  faith,  that  is,  she  honestly  believed  that  Ms. 
Cameron's  handicap  rendered  her  less  capable  than  a  person  without 
such  a  handicap  in  performing  the  essential  duties  of  a  nurse's  aid." 
(para.  18470). 

In  the  instant  case,  there  was  no  evidence  that  would  indicate  that  the  Complainant 
could  not  perform  his  teaching  duties,  or  that  the  teaching  function  would  be 
adversely  affected  by  virtue  of  his  confinement  to  a  wheelchair.  Indeed,  the 
school  is  equipped  with  the  necessary  ramps  and  other  appliances  for  someone  in  a 
wheelchair.  I  do  not  take  as  dispositive  of  the  matter  that  Mrs.  Broadfoot 's  child 
and  the  child  of  one  of  the  Trustees  have  handicaps.  What  is  clear  from  the 
evidence  is  that  the  interview  process,  as  related  by  Mr.  Blythe  in  particular,  and 
by  Mrs.  Broadfoot,  based  on  her  attendance  during  the  interview  of  Mr.  Warner  with 
the    Trustees,     contained    no  hint  of  a  prohibited  ground.     Although  both  Mr.  Blythe 
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and  Mrs.  Broadfoot  indicated  that  Mr.  Warner's  disability  played  no  part  in  their 
discussions,  one  can  also  find  the  seeds  of  a  reason  for  rejection  in  Mr.  Warner's 
own  feelings  regarding  the  interview  process.  Mr.  Blythe  and  Mrs.  Broadfoot  both 
testified  that  concern  was  expressed  about  Mr.  Warner's  performance  at  the 
interview  and  in  particular  his  responses  to  disciplinary  questions  asked  by  Mr. 
Blythe.  Mr.  Warner  testified  that  he  was  told  by  Mr.  Mushka  and  Mr.  Kirby  that  he, 
Mr.  Warner,  was  the  best  qualified  of  the  three.  Neither  Mr.  Mushka  nor  Mr.  Kirby 
testified  and  therefore  the  statement  is  self-serving.  Mr.  Warner  was  asked  during 
cross  examination  whether  he  thought  he  had  been  received  favourably.  He  stated: 
"on  most  accounts,  yes",  (page  237,  Transcript).  No  further  questions  were  asked 
with  respect  to  what  Mr.  Warner  meant,  but  his  statement  is  one  which  is  open  to 
the  interpretation  that  on  some  accounts,  the  interview  did  not  proceed  completely 
in  a  favourable  manner,  even  in  his  own  mind. 

With  respect  to  his  view  that  Industrial  Arts  was  a  major  feature,  Mr.  Warner 
stated  during  his  examination  in  reply  as  follows: 


Q 

Mr.  Warner  did,  Irene  Broadfoot  ever  make,  specific  reference  to  you 
about  your  resume? 

A 

Yes,  she  did. 
Q 

What  was  that? 
A 

In  our  telephone  conversation,  our  initial  one. 
Q 

What  did  she  say? 
A 

When  we  were  talking  about  coming  up  that  she  said  that  they  were 
extremely  impressed  with  my,  resume  and  qualifications.  And  that,  I 
was  one  of  300  or,  so  applicants  that  were  chosen  to  come  up. 

Q 

Did  she  say  why  they  were  so  impressed  with  your  credentials? 
A 

Yes  because,  related  to  the  fact  that,  they  were  looking  for  someone 
that    could,     teach  or  work  with  the  intermediate  Geography  and  History 


as  well  as,  they  had  not,  they  had  a  new  facility  for  Industrial  Arts 
and  that  they  were  looking  to  hopefully  make  use  of  that  facility,  (p. 
271,  Transcript). 

Mrs.  Broadfoot  testified  that  she  had  made  no  comment  regarding  Mr.  Warner's 
qualifications  and  that  indeed  30  applicants  had  been  considered  rather  than  300. 
More  importantly,  Mr.  Warner  himself  indicates  that  Mrs.  Broadfoot  merely  expressed 
the  hope  of  making  use  of  the  facility.  He  did  not  testify  that  she  said  directly 
that  they  were  looking  for  an  Industrial  Arts  teacher.  This  lends  weight  to  the 
position  of  the  Respondents  that  Industrial  Arts  was  a  hoped  for  skill  but  not  one 
that  was  to  be  implemented  without  delay  in  1984-85. 

In  conclusion,  I  find  that  the  Commission  and  Complainant  have  not  established  a 
prima  facie  case.  Although  Mr.  Warner  was  qualified  for  the  position  for  which  he 
applied  in  the  sense  that  he  was  able  to  teach  E.S.L.  and  Grades  9  and  10  and  was 
also  able  to  demonstrate  an  aptitude  in  shops,  Mr.  Mushka  and  Mr.  Kirby  were 
qualified  in  E.S.L.  and  were  qualified  to  teach  Grades  9  and  10  and  were  also  in 
the  possession  of  some  experience  in  the  matter  of  shops.  Although  they  may  not 
have  been  as  experienced  or  indeed  as  interested  as  Mr.  Warner,  (although  the 
latter  could  only  be  taken  from  their  direct  testimony  and  they  did  not  give 
evidence),  it  cannot  be  said  that  Industrial  Arts  was  the  central  hiring  feature. 
I  find  therefore  that  the  three  gentlemen  were  essentially  equivalently  qualified. 
The  second  test,  that  despite  qualifications,  the  Complainant  was  rejected  also 
fails  since  Mr.  Blythe  was  clear  in  his  evidence  that  he  ranked  Mr.  Warner  last 
because  of  his  answers  to  questions  with  respect  to  discipline  and  rapport  with  the 
students.  Mr.  Blythe  also  was  less  impressed  with  Mr.  Kirby  than  Mr.  Mushka  in 
this  regard.  Although  the  Board  eventually  chose  Mr.  Kirby  first,  nonetheless  Mrs. 
Broadfoot  was  clear  in  her  evidence  that  the  Trustees  themselves  were  concerned 
with  Mr.  Warner's  disciplinary  ideas  and  his  possible  relationship  with  students. 
There  was  no  suggestion  that  this  area  of  questioning  was  inappropriate  for  an 
applicant  for  the  position  advertised. 

The  Commission  argued  that  Mr.  Warner  was  qualified  in  Special  Education  and  that 
was  given  no  weight.  That  qualification  was  not  required  or  requested.  As  a 
result,  I  do  not  find  that  it  enhanced  or  hindered  Mr.  Warner's  chances  in  the 
competition  for  the  position.  • 
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FinaLly,  considerable  testimony  was  adduced  with  respect  to  a  letter  that  had  been 
written  by  Mrs.  Broadfoot  to  Mr.  McKitrick,  Counsel  for  the  Board  of  Education  in 
which  Mrs.  Broadfoot  wrote: 


"Qualifications  are  only  one  aspect  when  versatility  is  needed  we  must 
sometimes  sacrifice  qualifications  for  versatility  as  the  welfare  of 
the  children  under  our  care  is  and  must  be  our  main  concern." 


It  would  be  fair  to  say  that  Mrs.  Broadfoot  had  difficulty  with  her  explanation  of 
that  particular  sentence;  however,  a  review  of  her  evidence  leads  me  to  the 
conclusion  that  it  does  not  indicate  that  either  she  or  any  other  person 
discriminated  on  the  basis  of  handicap.  In  response  to  a  question  of  whether  or 
not  Mr.  Warner  was  less  versatile  than  the  other  candidates  Mrs.  Broadfoot  stated 
as  follows: 


"I  think  that  only  way  that  I,  I  would  want  to  answer  that  is,  is  say 
that,  the  Board  made  their  decision,  with  everything  in  mind,  as  to 
what  would  be  best,  for  the  children  of  Crolancia  School.  Taking 
into,  their  decision,  not  only  the  qualifications  of  the  candidates, 
but  their  ability  to  work  in  Crolancia,  their  ability  to,  to  relate 
and  bring  the  best  education  possible  to  the  children.  And  with  a 
personal  comment  of  that,  the  best  qualifications  does  not  spell  out 
the  best  teacher,  because  teachers  who  are  highly  qualified,  does  not 
mean  that  they  can  transmit  their,  their  learning  to  a  child,  a  child 
not,  cannot  always  relate  to' and  I'm  not  speaking  about  Mr.  Warner  or 
any  of  the  candidates  when  I  say  this,  I'm  using  this  in  a  general 
description.  That  the  highest  qualified  teachers  do  not  necessarily 
mean  they  are  the  best,  teacher.  For  children  in  elementary  school." 
(p.  561-2,  Transcript). 


In  my  respectful  opinion,  although  Mrs.  Broadfoot  did  not  appear  particularly  able 
to  express  herself,  she  did  not  give  an  indication,  in  her  answers  to  the  questions 
with  respect  to  the  sentence  containing  the  word  versatility,  that  Mr.  Warner's 
physical  situation  played  a  role  in  the  decision  making  process. 


As  a  result,  I  find  that  there  is  insufficient  evidence  to  establish  a  prima  facie 
case  of  discrimination  and  as  a  result  the  complaint  of  Mr.  Warner  is  dismissed. 
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The  Respondent  raised  the  matter  of  delay  and  requested  that  costs  be  awarded.  I 
have  reviewed  the  evidence  submitted  by  Mr.  Welch  on  behalf  of  the  Commission 
regarding  the  delay  and  although  there  was  considerable  delay  during  the 
investigation  phase,  and  some  unfortunate  communications  between  the  parties  in 
this  regard,  I  do  not  find  that  there  is  sufficient  evidence  to  find  an 
unreasonable  delay  such  that  there  was  any  undue  hardship  placed  upon  the 
Respondents  in  this  matter.     I  therefore  do  not  find  it  appropriate  to  award  costs. 


Graeme  H.  McKechnie 
Board  of  Inquiry 


February  22,  1990 


